183 February 1958

lion. Clinton P. Anderson
Seanator from New Mexico
United States Senate
Washington 25, D. C.

Dear Senator Anderson:

This is in answer to your long telegram of Febru-
ary 3, 1958. Steve Reynclds has informed me that he dis-
cussed the matters raised in this telegram with you by long
distance telephone and that you and he have reached agree-
ment on them. However, undoubtedly you will wish to get my
views as Chairman-of the Navajo Tribal Council.

Section 7 of the draft of proposed legislatiocn to
rize construction of the Navajo Indian Irrigation Pro-
£ and the initial stage of the San Juan Chama Project
roved by the ¥Wavajo Tribal Council in Resolution No. CD-
57 on December 12, 1957, and approved with the addition
a proviso by the New !exico Interstate Stream Commission
February 6, 1958, is by no means intended to give a pre-
rential position to the Utah Construction Company. It is,
nowever, designed to provide for the maximum industrial
development based on use of the San Juan River in New Mexico.
It does represent an abandonment by the Navajo Tribe of its
rights of absolute first priority under the Winters doctrine,
and the reason for this is that the Tribal Council is con-
vinced that the future welfare of the lNavajo people is depen-
dent upon large-scale industrial development in the San Juan
River Basin to an equal extent with development of the Navajo
Indian Irrigation Project. Great as the benefit to the Tribe
v7ill be from construction of the irrigation project, this
alone will not provide a livelihood for our rapidly increas-
ing population. It is obvious to us that the maximum develop-
ment of agriculture on our reservation, together with the
maximum development of our other natural resources still will
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Sen. Anderson 13 February 1558

not provide enough jobs for Wavajo Indians to raise our stan-
dard of living to an equal plane with that of the majority of
other Americans. We believe that development of fabricating
industries is essential for full Navajo employment. Thus, it
is of utmost concern to us that an adequate water supply be
p;ov1oed for the Utah Construction Company's power plant and
for the industries which we and the Utah Construction Conpany
hope to attract into the San Juan River Basin by reason of
low-cost power. In addition, we have very recently had an
offer from the El Paso Natural Gas Company for a coal lease
similar to the Utah Construction Company coal lease and im-—
mediately adjoining it to the south. Coal from this proposed
lease would be used to supply a plant on the Reservation for
nianufacture of natural gas and gasoline. This also, of course,
would require water and is the sort of industrial development
which we had in mind when agreeing to share shortages across
the board. '

I believe you will be interested in the history of

Saction 7 of the proposed bill to authorize the Wavajo Indian
Irrigation ProgecL ané the initial stage of the San Juan-Chama
Project, as it appears in the draft recommended by the Navajo
Tribal Council in Resolution No. CD-86-57.

.As vou are awvare, under the Winters doctrine, the
ilavajo Tribe-would have first priority over all other uses
for irrigation of the llavajo Indian Irrigation Project. Iliow=
aver, the Governors of New Mexico from the time the Upper
Colorado River Project was first proposed have insisted that
the Saen Juan-Chama Transmountain Diversion have equal prior-
ity of water rights with the Navajo Indian Irrigation Project.
[aa BENR

Tnis was stated by Governor Mechem in a letter dated March 4,
1953, to the Secretary of the Interior, where he wrote:

“The competition of water between the in-basin and
trans-mountain projects necessitates closely co-
ordinated operation. Neither project can assert a
superior right as against the other without virtual-
ly destroying the other. Ilence, it has -been neces-
sary to seek simultaneous authorization and under-
standing that the projects will be so operated. It
is recognized that the two projects may not be able
to proceed simultaneously with construction, and
cvery effort must be exerted to protect each from
encroachment by the other.”
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It has been our understanding, consequently, that
unless the Navajo Tribe agreed to equal priority with the
Mavajo Indian Irrigation Project for at least the initial
stage of the San Juan-Chama Prdject, neither tnat project
nor our project would be authorized. On that basis, a draft
of proposed authorizing legislation was prepared jointly by
attorneys for the New Mexico Interstate Stream Commission
and our Tribal attorneys, and was approved by the Interstate
Sitream Commission in Farmington on October 17, 1957. The
Phoenix draft prepared on November 5, 1957, which had the
personal review of the Solicitor of the Department of the
Interior, who was in Phoenix at the time, carried forward
zhe principle of equal priority oif water rights for the
navaso Indian Irrigation Project and the initial phase of the
San Juan-Chama Transmountain Diversion, from the first Inter-
state Stream Commission draft.

Actually, however, our Assistant General Counsel
nad suggested in a preliminary meeting at Window Rock on
October 9, 1957, when the draft was being prepared for sub-
mission to the Interstate Stream Commission, that not only
she initial stage of the San Juan-Chama Project, but also
subsaquent industrial uses in the San Juan Basin served from
stored watcer behind the Navajo Dam or from the canals or other
vorks of the Navajo Indian Irrigation Project, should share
awqual priority with the Navajo Indian Irrigation Project.. At
that time, the State Engineer would not agree to this propo-
cal, but after giving it further thought he requested in the
presence of Solicitor Bennett in Phoenix that he be given an
opportunity to make hydrological studies with the view to re-

vising Section 7 to provide for this across-the-board sharing.

Accordingly, IMr. Philip B. iHutz, Engineer for the
Interstate Stream Commission of New Mexico, made the proposed
hvdrological study and submitted it to the State Engineer.
Ssubsequently, on December 2, 1957, a meeting was held in Santa
Fe with the State Engineer, Mr. Mutz, Mr. John Bliss and Mr.
Claud Mann representing the State of New Mexico, Mr. G. B.
iicesee, representing the Bureau of Indian Affairs, and Dean
i;. 7. Person and Laurence Davis, representing the Navajo
fribe. At that meeting it was unanimously agreed that a re-
vision of Section 7 to provide for across—-the-board shortages
would make possible the ma:imum industrial development of the
San Juan River Basin, and that no other plan would. As Yyou
sea, the Navajo Tribe was represented by competent, independent
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engineering and legal advisers. The decision of the Tribal
Council to support across-the-board sharing made by Reso-
lution Mo. CD-86-57 was based on the recommendations of
these independent advisers of ours.

The technical basis for our decision to approve
across—-the-board sharing is sated in Steve Reynolds' letter
+o Mr. Thomas G. Morris, Chairman of the New Mexico Inter-
state Stream Commission, dated January 29, 1958, which you
have. Briefly, the reasons are these: --

1. If the Navajo Project, initial stage of the

ban Juan-Chama PLOJeCL, and the already-authorized Hammond

roject are served with equal prlorlty ahead of the block of
h_u,OOO acre feet of water remaining annually in the San Juan
River, the three projects named would suffer no serious short-
ages. 100,000 acre feet of the remaining 224,000 acre feet
could be ceveloped with negllglole shortages, but as to the
last 124,000 acre feet of water the average annual snoruage
would be 21%. The lowest priority water in the block remain-
ing after the needs of the three projects have been met would
suffer 100% shortages in soma years. Obviously, most of this
remaining block of water will be unusable for industrial pur-
DOSes.

2. On the other hand, if all uses of the presently
una OoLonLlated 900 000 annual acre fest of water of the San
Juan River above ava]o Dam shared shortages in proportion to
their diversion requirements, without regard to their dates
of initiation of use, the average annual shortage to all users
would amount to only 3%, and in the period of 1928-1954, upon
wnich the study was based, actual shortages would have occur-
red in only four years, with a maximum of 34% in 1954.

Obviously, only under the across-the-board sharing
plan can the last 124,000 acre feet of San Juan River water
allocated under the Upper Colorado River Basin Compact to New

-—

iexico be put to beneficial use in the State.

Our Tribal Council felt in adopting. Resolution lo.
CD-86-57, that in the long run it would be far more benefi-
cial to the Navajo people to have the maximum industrial
developﬂent in New Mexico, rather than to insist upon abso-
lute priority for the 1rL1gatloﬂ p*ogect only and to see water
which otherwise could be used for job-giving industrial
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development in the San Juan Basin go down river unused to
California. Full explanations were given to our Council not
only by Steve Reynolds, but also by our own consulting engi-
neer, Dean H. T. Person of the University of Wyoming, prior
to adoption of Resolution No. CD-86-57.

State Engineer Reynolds informs us that he has
given you full information on the application pending in his
office by the Utah Construction Company to divert 139,000
acre feet of water. Therefore I need not go into detail about
tihis, but should point out that this application gives the
company no right to store water behind Navajo Dam, and fur-
ther that the application is based on a fifty-year develop-
ment plan, whereas the State Engineer is authorized to approve
appropriations of only so much water as can be put to bene-
ficial use within ten years. Consequently, only a small
portion of the 139,000 acre feet applied for can legally be
appropriated by the Utah Construction Company, and we have
s that the Utah Construction Company will be persuaded to
gn its filing to the Secretary oI the Interior and to take
r from the Navajo Dam, on an equal priority basis with
¥avajo Indian Irrigation Project and the initial stage of
San Juan-Chama Project, and subject to repayment of the
remental cost.
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Under the across-the-board sharing principle which
is embodied in the Tribal Council draft of the authorizing
legislation, the 224,000 acre feet of water remaining in the
river after construction of the initial stage of the San Juan-—
Chama Project and the MNavajo Indian Irrigation Project would
be applied to beneficial use on a first-come, first-served
basis, although in time of shortage, the shortages would be
shared equally rather than on a priority bases. Thus, whether
remaining portions of this water would go to subsequent stages
of the San Juan—-Chama Transmountain Diversion or exclusively
to industrial and municipal use within the San Juan River Ba-
sin, would depend upon how soon plans could be perfected and
monevs obtained for actual beneficial use in or out of the
Basin. Of course, we would like to see all this water de-
veloped for industrial purposes on our side of the Continental
Divide, but whether this can be done will depend upon the
relative economic feasibility, and diligence of the propo-
nents, of projects on our side and of further stages of the
5an Juan-Chama Transmountain Diversion.
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I hope the above answers your telegram of Febru-
ary 3. I shall be happy to talk to you and clarify any ques-
tions which you have remaining in your mind. We appreciate
yvour ceaseless efforts on behalf of the Navajo Project and
the entire State of New Mexico.

A copy of Resolution Wo. CD-86-57 of the Navajo Tri-
bal Council is enclosed.

Sincerely yours,

Chairman ,
Navajo Tribal Council

Inclosure

cc: Mr. Norman M. Littell
ilr. Dean H. T. Person
fr. G. B. Keesee
Mr. Steve Reynolds
Mr. Laurence Davis
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SRR : : RESOLEUTION OF THD :
- : NAVAJO TiiZAL CCUIICIL .
" provosbd For tFI_~purﬁObe —
b1 VHEREAS: ) :
& 1. - The Consgress nf the United States by Public Luw
;7. 485, 84th Congress, 23 Sesiion, 43 U.S.C. § 620, has outhorized
' @, the Upper Colorado River Storage Project, waich includces the
- © " Navajo Doo in New liexico, and has appropriated funds for tce
# ' actual coxstruction of this dam; but has not yoi authorized
: , © the propocsed Navajo Indian Irrigation Project, which, however,
é‘" ‘,» is listed in PLDl*C Lav 485 for priority of study by the Seccre

e Interior in order to determine its feasibility Iox
1~at10n as a participating D.OJect of the Upper
SR Colorago River Storage Project, and’

SRR 2. The principal justification for coastruction ol
- the Navajo Dam is to provide a2 water supply for the prcoposed .
- Navzajo And*“n Irrigation Project and for industrial and zunici- -
pal uses in the San Juzan River basia ia New lexico, and ) :
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3. Ino order for the members of the Navajo Tribe,

: pow comprising 85,000 peonle, to attain a standard of livipg
. eqval to that engoyed by the majority of the other lLzerican
c;t;zedo, not oaly prompt construction of thse Navajo Izdizn
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: gation Project, but also the greatest possible izncust
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R c:eve_oJ..w ¢ iz tke San-Juan River Basin oa and adjacent
2 .o toe Favajo Iadian Reservation are essential, and.

4, In returrn for the gene*ous suppoxrt ©
of New lexico for the proposed 1 va¢30 Incdian Irri

ject, znd in recognition of the fact that the nox
cdevelozzment of all parts of Xew llexico is a beneiit to
. citizens o- New lexico, including uaijo citizezns ol XN
ﬁizxcxlco, 2e Navojo x::bax Administration has su
'_;1’u.hor:zat_ou cf the propcsced San Jucn-Chanma
; Diversionm ot the sazme tizme the Navojo Iadian

- Projoet is autherized, zad )
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tho original TFonsli»ilily Pesert on the pro-—

oged Navajo Iadian Irvigalion P:ojﬁct, dated Janvary 15833,
ortemplated a 137,LZ530-acre project. 23,630 acros of which

cre2 to be for non-Indina usg, further s* Uiy, encaldiced in a
urplamental report dated larchk 1957, has siiown tnat rcoduciag
w2 totzl acreage to o not arca of 110,630 neres salting use

% tho best lands available Jor irrigation UTpoges undex
~avzjo Dam, both on and off the present Navajo Indian Reser-—
vation, and roeserving the entire projeect for cmclusivo Navaio
iagian use, weuld result in a much more feasible project wita
1 greatly *NP“OVﬁd cost-banefit ruuio, in increasad availio-
bility of water for imdusivial use iu +h2 San Juan River Rasin

2
g:catcr ovar-211 peneiit
to ti2 Navajo pecple. Such pian would 'involve transier of ap-
proximately 14,360 acres oI Federal public domzin, 580 acres
cf New lexico State land, and 4,320 acres of privately-owaed
land of non-Indians to Indian Reservatiion status, so trhat the
Project could bo exclusively for Navajo use, and the provisions
I Public Law 483 and tho Leaviit Act woula be applicable
thercto.  Such plan has beea approved by the Advisory Com—

"mittee of the Yavago 1“‘bal Council on January 9, 1537, oy

acsolution No, ACI-1- vhich contemplated an e.\c‘n;ng= oz
non-irrigable lunds of uhe present Navajo Indian Beszsrvation

cr the irrigable off-reservation lziuiids neccded “or the Dro-
@ct, oxr ia the ~.1.,0“52.:1'»'(3, purchase oI the oif-resecrvation
a2ds by the Navejo Tribe and their transfer inio trus: Sta-
us by Federal legislation. Further Study, however, has
~own that udu-p;hn Oi exciaange 1s impractical because o?f
be population-.displacement it would create but that DU -
nzse is feasible; and accordingly, the Advisory Cczmittice
as ocuthorized initiation of a Tribal land purchase progran
o acquire the off-reservation pOIZlOno oi the propcsed
avajo Indian Irrigation Project, and has authorized the
xpencditure of Tribal Funds For that purpose, and
. €. It appears feasible at this time to proceed with
- consiruction of only the initial phase oi the proposced Son
Juzn~Choma Project, with an- average annual diversicn roguire-
meat of 110,000 acre feet, building the tunnel o sufiicien=s
size, however, to accoamodate the ‘originally vroposed zocual
diversioz of 235,000 zcre feet so that further stages oi the
project may be authorized without excessive cost wren and i
they becozo foasible, an .
. 7. The Interstnte Streom Commission of Now Moxico
255Toved the plon for roduciag and comsolidatiay the arca of
tic proposed Navojo Indian Irrigation Projact, aed of purchrse

1



and transfer to trust status of the cff-reservation lunds
Toquirad theveror, and of simulianzous zulhorizuetion ol ihe ‘
initial stage of the San Ju:nn=Crhusn Pocicct, in a mheling 3o
FarninzTon on Octover 17, luld7. Lt soia wecwninp, i Inter-
state Strean Commission appvoved proposcd ]c"iu;atzo“ Jor Cou-
gress to accemplish this purpose wnd furiher to provide for
¢qual priority of water rights for Tie revisaed Navajo Incdian .
irrigation Projcct and the initial stage of the San Juan-Choama ;-
Projcet, and appnointed the Siate Ingincer and the Commissioa's'!
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legal advisor to work with representiatives o
and the Department of the Intericr to make furt
in tho proposed legislaticn, azd

8. The State Engincer of New Mexico and the legal
advisor to thc New 'Mexico Interstate Strcom Coimmission met in
Phoenix, Arizona, on November 5, 1957, with the Solicitor of
the Department of the Interior, thc Ficld Solicitor acd the

rrigation Engineer from the C“*;up Arca Office of tnec Sureau
of Iandian Affairs, and the Assistant General Couasel oi tie
Navasjo Tribe, and agreed on a draft of legislatioa tTo zutiho-
rize simultancously the Navajo Indian Irrigation Project and
the initial stage of the:San Juan-Chama Project. Such drafv,
~with revisions in sections 4 and 7 is attached to itkis reso-
lution, aad

9. Subsequent to this meeting, the State DEagizncer

¥ New llexico and his advisers have net with the Chazirman oI
. the Navajo Tribal Council and his advisers and representatlives
f the Burcau of Indian Affairs to discuss rovision of sectiozs
< and 7 of the proposed legislation so as to provide for the
sharing oi shortages by all users of water in New liexico iron
- the Szn Juan River whose uses are hereafter initiated, axd
the Engiaeer and the Chairman and reprasentatives of itke Burezu
of Ircdiaz Afifcirs have ngreed that all such uses should skzre
proportionately in all water shortazes oo the basis ol their
respactive cuthorized diversion requiremernts, .rather Thaz on
the basis o priority of appropriation.
MOV THEIRETORLE 2 IT RESOLVED THAT:

1. The attached provoscd biil entitled ""To zutho-
Tize the Sccretary of the Interior tTo consiruct, operaie,
and zointzin ia the Navojo Indian Irrigation Project and the
initial stage of the San Juan-Chama DProject os participating
nrojacts of the Colorado River Storage Project, and for other
purpoeses, " consisiting of the dradt niadoe in Phoenix on Noveober
S, 1657, butl coatziniagz rovisions os propesed by tho State



Zngincor of NWow Mexico in sccetions 4 ang 7 therco?, is herchby
approved In principle, and thoe Conovress of the Unized States
ig respecitiully urged to enact legislaiion cunstantially seni-
lar thereto izto law at the cariiesc n.oiiclicable cdate, and to
orovice funds For carly commoncaaent of conuiruc oz of the
Navaje Indian Irrigation Project and initial stage of the San
Juan-Chana Project.

- '

2. The Chairman of the Tridbzl Council is h reby ]
2uthorized to consider, and i¥ in his discretion advisable in
the interest of tho Navajo Tribe 1o approve, further chzaages
and nodifications in such pProposcd iLegislation, provided tie
following principles are alweys acdhered to;

(1) 'The Navajo Indian Irriea
below a net area of 110,630 acres.

(2) The 2uthorized average arnnual diversion requiremen
of the N-v ajo Incdion Irrigation Project noi be re-
duced below 508,000 acre feet.

(3) The Project be'exclusively for Indian use, zand the
legislation provide fo- acquisition a2ré traonsier '
into trust status of the pre senotly oif-reservation
areas susceptible to irrigation 2s part of zhe

DProject.
(£) No use in New ilexico of water of the Sun Juan River
~ - not heretoiore zuthorized be givea priority zkezd
of the Nzvzjo Indian I:rlﬁ ation Project.

‘ . CERTIFICATION

resolution wa
duly cons*qe“ec by tne k“vajo T=ibol Cou“c1l at a duly calleagd
meetizg at Window Rock, Arizoma, a2t which a guorun was preseas,
and thot some was anﬁ“oved by a vote of 70 in favor zad 0
opposcd, this 12th day of Decea: er, 1957.
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Tnat the Congress hereby opproves o5 paruicipeting
of the Coloracdo River Storage Projecct thic Nazvaio India
rigation Project as described in the Bureau ol Indiazn
report entitled '"Navajo Project, New liexico Feasibilit
port, Ja“ua*" 1955," 2ond as modified by the Bureau of
ffairs Sh??lCmunt 1l Report entitled "Navazjo Project,
lexico Supplemental Report, March 1957 to TFeasibility chort,
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.January 1835," and the San Juan-Chana Project as described

in the. Bureau oi Reclamation report entitled “San Juan-Chaiz
Project, Colorado-New liexico, November, 1©253," such projcct
plans and repcris having beon preparcd and subnitted as re-

ncéer . tnu provisions ol the Act cf Anril 11, 185G, 70

Sec. 2. Pursuant to the provisions of
April 11, 1956, 70 Stzt. 105, the Secretary of the I

is auth &1vec to construct the Navzjo Indian Irrigation 2ro-
Ject to include a net area of 110,630 acres of land with ar
average annual diversion requirewent of 508,000 zcre feevw

0f water, the repayuneat of the costs of construction thereo?
to be in accordance with the provisions of said Act of April
11, 195G, 70 Stat. 105, including, but not limited to Section
< (d) z<hereoxf.

~

Sec. 3 (a) 1In order to provide for the mos* eccno-

iic2l cdevelomwent of the Navajo Indian Irrigation Projecrw,

the Secretary of the Interior is hereby authorized and Ci-
rected to cdeclare by publication in the Federzal legiscter

that the United States of Awerica: holds in trust fZor the
szvzjo Tribe of Indians any legal subdivisions or unsu-vey-—
ec trocts ol Federally-owned land outiside the present bouad-—
&ry oi tne Yavajo Indinn Reservation in Now Loxico in Ts. 23
&nd 29 N., Bs. 10 and 21 V., and Ts. 27 and 25 N., &s. L2 zad
13 W., N.N:PLL, suscestible to irrigation as part ol the
Zavajo Incizn Irrigoiion Project or neeossarcy Jor location of
2ny oI the woris or canals of such project; 2rovided, kowever,
Tint wo such legal subdivision o uasurveyed iTAcc $32ll be
£0 coelored to bo held i trust by tho Usniied States sor <=
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Wavajo Tribe until the NWavajo Tribe snall have »naid the United
S<ates the full appraised value ithcereof; and Provided furtoer,
That in making appraisals of such lands the SUcroiavy oi the
In+cerior shall coasider their values as of the dste of anproval
of this Act, excluding thorefrom the value of 2ll minerals
subject to leasing under the Act of Ycecbruury 25, 1920, as
amended (30 U.S.C. 181-286), and such leasablic mincrals shall
not be held in trust for the Mavajo . Tribe and shall continue
to be subject to lcasing under the Act of February 25, 19520,
as amended, after the 1ands containing them have veen ceclared
to be held in trust by the United States for the Navajo Tribe.

(b) The Navajo Tribe is hereby authorized to con-=
vay to the United States, and the Secretary of the interior
is hereby directed to accept on benalf of the United States,
title to any land or interesi in land within the above-
deseribed townships acquired in fee simple by =the Navajo Tribe,
and after such conveyance said land or jaterest in land shall |
be held in trust by the United States for the Navajo Tribe
es a part of the Navajo Indian Irrigation Project.

(c) The Secretary of the Interior is hereby au-
thorized and directed to acquire by purchase, exchange, OT
condemnation any other land or jnterest in land within the
+townships above described susceptible to irrigation as part’
of the Navajo Indian Irrigation Project or necessary ior
location of- any of the worlks or canals of such project. o
After such acquisition said lands or jptercst in lands shall’
be held by the United States in trust for the Navzjo Tribe
of Indians and the price of such lands or interest in lands
or, of the land given in exchange therefor by the United
States shall be charged to funds of the Navajo Tridbe of
Indians on deposit in the Treasury of the United States.

Sec. 4 In developing the Navajo Indian Irrigation
Project, the Secretary oi the Interior is hexeby authorized
to provide capacity for municipal and industrial water suppliies
or miscellaneous purposes oVer and above the cdiversioad require-
nents for irrigation puxposes stated in Section 2 oI this Act.
Such additional capacity shall not be constructed ualess,
prioxr to such construction, contracts shall have been eXe-
cuted which the Secretary finds will provide satisiactory

assurance of repayment of all cosis assignable to such addi-

tional capacity.

Soc. '5 The Wavajo Indian Irrigation Project sball
be constructed, operated, and gaintained subject to the pro-
vicions of Section 4 of the Act of April 11, 1955 (43 U.s.cC.

2 .
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Szc. S Section 12 of the Act of April 11, 1956,

.70 Stat. 105, shall pot zpply to the works zuthorized by
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uT of any moaeys in the Treasury nows otherwise apgroprizied
such 2unds oS may be reguired to carry out tke purposes oI
this Act, but not to exceed $203,000,000,
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